CALIFORNIA OCEAN PROTECTION COUNCIL

Mike Chrisman, Secretary for Resources, Council Chair
Cruz Bustamante, Lieutenant Governor

Alan Lloyd, Secretary for Environmental Protection
Sheila Kuehl, State Senator, Ex officio Member

Pedro Nava, State Assemblymember, Ex officio Member

Date: 13 January 2006

To: California Ocean Protection Council Members
From:  Jonathon Gurish, Staff Attorney
Re: Report on Children’s Pool

At its September 23, 2005 meeting at Scripps Institute of Oceanography in La Jolla, the
Ocean Protection Council received public testimony concerning the conflict between harbor
seals and humans using nearby Children’s Pool. The Council expressed concern about the
situation and asked staff to investigate the situation further in order to make
recommendations to the Council.

The issue of management of Children’s Beach is now in litigation and it is the staff’'s opinion
that the Council should await the resolution of that litigation. The controversy over
appropriate management of the beach has apparently been brewing since at least 1997
when the seals started to occupy the beach in large numbers, though there are antecedents
to the conflict prior to 1992.

In 1994, the City established a marine mammal reserve to the north of Children’s Beach in
response to the recovered presence of seals in the area, and at that time seals were not
generally using the beach.! Since 1997, seal populations in the beach area have increased
to almost 200 individuals on some occasions, prompting the need for the City to manage
human/seal interactions. Numerous city council meetings have been held on the issue and
in a 1998 report to the city council, the city manager proposed dredging and restoring the
beach for human use.

In a September 14, 2004 meeting, the city council resolved that the city design and permit
sand removal and opening of sluiceways that will restore the beach to its 1941 condition, in
an effort to remedy the high fecal coliform count at the beach and make the beach less
amenable to out-hauling by the seals. Numerous delays and public protests have delayed
implementing that order and the city council has since taken various positions on how the
beach should be managed. There is a high level of animosity between the various parties
involved in the discussion over the use of this beach.? As a result, a citizen sued the City of
San Diego in 2005, requesting the beach be restored to a swimming beach.

! This area represents the southern-most extent of the harbor seals’ range.
2 According to Judge Pate:

“Plaintiff [who sued to open the beach to swimming] also contends that “Pro-seal activists” have been permitted by
the City to conduct themselves in a manner that effectively denies access to the Children’s Pool to swimmers,
fishermen [sic] and other users of the Pool, beach and adjoining areas. The evidence shows that certain individuals
have engaged in uncivil, and on occasion, illegal conduct... There have been instances of verbal and physical abuse
and violence. On several occasions, the San Diego Police have been called to the scene (p. 26).”
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After a four-day bench trial, the San Diego Superior Court issued a lengthy opinion on August
28, 2005. A copy is attached for your reference. Judge William Pate’s decision chronicles
the struggle between the various factions concerned about protecting the seals and restoring
the beach for human use. In sum, Judge Pate ordered the City to “employ all reasonable
means to restore the Pool to its 1941 condition by removing the sand build-up and further to
reduce the level of water contamination in the Pool to levels certified by the County of San
Diego as being safe for humans (p. 31).”

The City of San Diego has appealed the decision to the 4™ District court of Appeals, and
moved for a stay of the order pending appeal. Judge Pate granted the stay on November 8,
2005. Briefing on the appeal has not begun, and this phase of the appeal process is
expected to take at least a year to complete.

Given the significant investment and on-going litigation concerning this matter, intervention
by the Ocean Protection Council could further confuse the issue and delay final resolution of
the appropriate management of the area. It therefore recommended that the Council not
intervene in the matter at this time.



Photos of Children’s Pool
Near La Jolla, California
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO

VALERIE O'SULLIVAN, 'CASE NO. GIC 826918

Plaintiff, FINAL STATEMENT OF DECISION

V.

and FOES 1 through 500 inclusive,

)

)

)

)

| ) .
CIY OF SAN DIEGO a mumcipal ent_ity, %
)

Defendants, %
)

)

)

- The court, having heard the testimony at irisl and the argument of

counsel and having consxdered the pleadmgs, evidence and declara.tzons ﬁled

"herem, makes the followmg factual findings and conclusions of law,

FACTUAL FINDINGS
- On June 21, 1930, Ellen Browning Scripps, through her Attorney in
Fact, Dr. J. C. Harper (heremaft..r “Harper”) wrote the Mayor s.nd Cﬁ:y Council
of San Dlego for permission to construct a “concrete breakwater in t‘ns Paciﬁc'
Ocean at La Jolla” The stated purpose for the breakwater was to “create a

Bathing Zone adjacent to the City of San Diego’s La Jolla Park and City

pLLE :ﬁ?q "
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Streets The letter notes that the breakwater ‘will be outside the City of San
Dzego but a.c’_ganent t6 the park and strects.” [Exh 546] On. J}@L@,%G 1930,

'ui I

"hyd.rauhcr engmeer H. N. Savage. (he.rshzafter “Sa.vage ) also wrotf: the' G1ty of |

San Dzego (heremafter “the Clty’) on beha.lf .of Ms. Scnpps requesmg
permission to construct the breakwater. He enclosed with his letter plan
drawings of the proposed breakwater, In this letter, Savage states the Purpose
of the E:_-aakwater'“is to create a Batftﬁng pool” and the cost would be “in the -

|| vicinity of $50,000." [Exh. 547.] On June 30, 1930, the San Diego City

Council passed Resolution No. 54177 granting permission to Ellen: Browning
Scripps to construct a concrete brealwater in the Pa.c1ﬁc Oceam at La Jolla,
Celifornia . ..” [Ezh. 11] : |

Savage was the Eqé;ineer;in-charge of the prbject and wrote a “Feature
History™ of the project, a copy of which can bg found in the San Diego Public
Library. Since there does not appear to be anyone alive who was in a position
of auithority with regard to the é.pproval and construction of the breakwater

feature, Savage'’s history provides the court with what eppears to be the most

accurate history of the children’s pool project. [Exh. 32.] Based on that
history, the following ﬁndiﬁ.gs are made. | |

In 1922, Ms. Scripps and Harper invited Savage to determine the
“practié:ality and fcasibility of the accomplishment of a bathing pool for children
in the Ocean at La Jolla, California.” [id. at 64.,] For several months thereafter
Mr. Savage conducted “world wide research’ end on March 22, 1923,

su‘bmitte;l a report to Ms, Scripps. The report contained recommendations for

constructing a bathing pool in the ocean in front of the location of the Casa de

Meanana Hotel.. ' _
Several years later, in May 1930, Ms. Scripps’. rcpresen’ca‘cwes “invited

{ [his] cooperaﬁon in the accomphshment of the prcgected splendld gratuity-

bathing pool for children at La Jolla.” [Id.] Savage, apparently having accepted
the invitation, met on June 6, 1930 with a representative of the United States

-2~
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War Department prehzm.na_ty to applying to the War Department for permission
"‘to constmc:t the ,brcakwater feature of the prOJacted bathmg pool.”- [Id:]
On June 20, 1930 Ms. Scnpps auﬂlorazed, consh'uctzon of the pool as &

gﬂft to chﬂdren Sa.vage s .services on the prcgect were a.lso a gratu;ty to ;

cﬁﬂcﬁ'en 'I‘he next “day, formal a.pphca.tmn was- made to the War Department .'

| requesting parm.tssmn to construct the breakwater feature of the pool. [Id at

64 - 65.] At the same time, a.pphca.tmn for perrmssmn to construct the pool
was made to The State of Celifornia, Department of Public Works, and the City
of San Diego, Mayor and “Commot council,” as well as the City’s Board of Park
Commsswncrs and Board of Playground Comm.lssmners

: As noted above, permission from the City was granted on June 30, 1930
lId. _at 16.] The Board of Playground Commissioners took no action becauss
the pool was not befng constructed on prob'erty “under the control of the

|| Playground Con_urﬁssion.” However, the President of the Playground

Commission stated “the Board will be -happ}? s - codp.a;at-e with you in the
majntenance. azld‘construction of same after it is completed, in so far as our
jurisdiotion will permit.” The City Park Departraent approved the construction
on July 22, 1930. [Id. atl8] The War Department issued a construction
permit on September 2, 1930, [Id at 19.]

Savage wrote the Attorney General for Celifornia, U.S. Webb, to clarify
the legal requiren:ients for epproval of the 13001 project by the State of -
California. In that lstter, Savage confirmed his understanding of the posiﬁon '
expreSs?d, by the Attorney General at 2 Septarﬁber 4, 1930 meeting. In.
summary, Savage concluded “that an Act of the Cah'f_'drr:._ia State Legislature
alone could legally authorize the gratuitous construction . . . of the breakwater
structure necessary to control Pacific Ocean water sufficient 40 provide a safe
bathitig ool &t “the ‘sits”selEcted, T L Untian Kot of the Celifornia State
Legislature could be obtained, only the California State Attorney General could

{initiate the legal steps necessary fo prévent the construction of the projected
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bathing pool breakwater, and .

commercial .character of the projected undertaking, . .

. . appreciating the gratuitous perpstual non-

. it would be entirely

proper for the work to be immediately put under construction . ,

. having in

mind the extreme age and fai]ing health of Miss Scripps, and .

further constructive coopcratmn to the extent you find proper. ..

: « out of .

{|umnprecedented ofﬁcml consmxctwe cooperaﬁon» gave meé your assurance of |
in advanc:mg'

! bathing pool for children, sheltered from the ocean surf and mds

the accomplishment of an -Act of the next Legislature, legally confirming the

General Webb responded to Mr. Savage's letter and stated “approval is
expressed to all said by you tneram [Id. at 23.] |

With a.ctual or tacit epprovals in hand, on September la, 1930, Ms.
Scripps awarded the constru;ﬁon contract to W.M. Ledbetter &’ Comp_.ny. Two

Accorcung to Savage, “[tfhe purpose of the pro;eci. was to create a safe
[Id. at 5.]
The project itself consisted oi' a “breakwater three hundred feet long with its top

twelve feet above mean sea leveT The breakwater extends from a bluff at the

edge of the ocean out in a sweeping curve [from north to northuast] e.long a

naturel low barrier reef between the pool and the ocean.”
“Access to the pool is provided for by the cons‘_cruction of concrete

of the entire breakwater.
access from the walkway glong the entire length of the b;eakwaa.er inside down
to the sand beach.”

' “The park area on the blufz aa_;mnmg the pool was mproved by grading

days later, equipment arrived on site and construction commenced. [Id. at 78.] °

and rha construchon of parapet walls and curbs.

t

Shrubs have been planted
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and benchies provided.” [Id'at4.] Mg R : ; "
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accomplishment of the gratuity,” [d. at 24.] On September 17, 1930, Attorney -

reinforced stairways from the top of the bluff down to the sand beach, also
from the top of the bluff down to the wide walkway which extends along the top* .
The inside of the bréa;kWater is terraced making'
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In addition to the above mpmvements a cable was stretched acrc:ss the
open ghd of the p?ol anchored on, the far end of the "breakwatqr a.nd the c]_,_ff
face on shore Ropes nung frbm th,e cablc apprommatﬂly elght (8) febt- apart

i fa.ce of. the bluff and mstead mto the C1ty’s storm drain system. [Id. at 6.]

The construction praceedcd rele.tlvely sz:uoothly, with some unanticipated

-|{delays. The project was essentlaﬂy complctﬂd on February 10, 1831, .[Id. at

134.] On June 1, 1931, Ms. SCI'lpDS gave the Children’s Pool to the City of San
Diego. [E:;h. 1.] On June 11, 1931, the Common Council of the City adopted
Resclution 56609 whereby it “express[ed] to this generous friend of humanity '.
its most cordial thanks, on behalf of the children and citizens generally of ﬁe
City of San Di_{egén, for the unprececientad-ﬁd_al bathing pool fcrr_ the younger

generation which has recently been constructed in ocean water on the shores

ofla Jolla, . . . ." [Bxh.'19.]

.On'June 15, 1931, the Governor of Celifornia &gned Statits No. 287 of
the 1aws of 1931, which granted to “the city of San Diego, . . . all nght, title and
interest of the State of California, . .+ in and to all that portion of the tide and
submerged lands bordering upon and situated below the ordi_ﬁazy high water
mark of the Pacific ocean described as follows: _ |

“Bugmmnﬂ at the mtﬂrsnctaon of the ordinary high water mark of the
Pacific oceart with 2 line bearing S. 87° 40° W. from the monument marking the

intersection of Coast boulevard south and Jenner street as . . . shown on tha_d:

‘|icertain map entitled ‘Seaside subdivision number 1712’ Eﬂd filed June 23,

1920 ... ; thence N. 350, thencs B, 300", thence S, 185" more or less to the
ordinary high water inark of the Pacific ocean, thence in a generally
souﬂlwes'terlj* direction élong the ordinary high water mark of the Pacific ocean
to the point of begimﬁhg, ell in the Pacific ocean, State of California, to be

and purposes and upon the express conditions following, to wit:

Drainage was also constructed, to d_wart watar from runmng over and dOWn 1-_133 i

forever held by the city of San Diego and its successors in trust for the uses . -

L
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R ' -:l(. j " That said lands shall be devoted excluswely to pubhc park ba,thmg

" pool :EEgr ch:ldren, parkway, highway, playground and recreatzonal ,pTleaggs
% 8 "an& f*ee such other Jees as may be incident to,. or convemcnt fer ‘the full K

\ .

.. 4«' ez.goymentof such purposes . .' & SCRTE I
1 'S"'“_“*T—}_ Tnﬂ S absolute rfghﬁ To ﬁsh in the Ws.ters of the Pacﬁ.'zc géga;_g;;ﬁ__m
8 Sc:ld tidelands or submerged lands, mth the nght of convenient access to said -
.7' waters over seud lands for se.v:i pu.rpo se is hereby reserved to the people of the -
g || State of Cabfoma ' B
The g:-ant cf the trust became effsctive August 14, 1931, On

November 21, 1931, the Operating Department of the City prepared a map

g

10
11 || depicting the land granted to the City by the State of California “for a
5 swim:mjng pool.” [Exh. 731.] , ‘ :
- In 1933, the Legislature passed and the Governor signed Statute, No 688
i |[of the laws of 1933, that conveyed in trust all of the t;lelands of the state
‘25' bordering thg City of San Diego. The more general ‘grant of land described
” permissive uses of the tidelands, as contrasted with the 193.1 grant, which
7 provides for exclusive uses of the tidelands within the grant. Thereafter, for
- over sixty years, the Children’s Pool remained épen for the use a:gd enjoyment
= of the people of San Diego and others. _

Based on other evidence received at tz'i_aJ, the following facts are fou_tﬁcl..
© In 1980 and 1983, the City of San Diego cbn’n*acted for repairs to the
_21 Children’s Pool breakwater. These repairs included replacing thérhandrg;:il,_
# improving lifeguard faciﬁtias and repairing the breakwater itself. [E:xl::zc 722.] '
# There is no evidence of ahy concern about or discuission of seals in the
24

Chﬂdrcns Pool area until July, 1992. At that time, a representative of Seg -
- Worid Jim Antmm discussed wmh Barbara Bamburwar, a represen’ratwe of -
= “Friends of the Seals,” the cr=atlon of a seal res-=1've in the v:Lcmf'y of “the rock

27 || off Shell Beach (in front of 939 Coast Blvd)” as it was the “focal point of harbor
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The 1ssue of estabhshmnr a Marme Mammal 'Reserve in the Se.al Rock
area of ' La Jo]la came bel:'fore the San Diego Park and Recreatton Board in
Octobur 1992, This ares. was to begm about 100 yards east of the Children’s
Pool. [Exh. 588.] The: Director of the Board remmmended postmg 81g118 in the
Seal Rock area adwsmg it is unlawful to ha:a.ss or disturb marine mammals
and Slgns to educate the public ebout marine mammais He also
recommended ests.bhshmg a volunteer docent program and aohc:ltatlon of

private funds to ﬁnaﬂce a two-yee.r study of the uses of the Seal Rock area by

harbor seals. [Exh. 581,]

The subject of a marine mam.mal reserve (heremaftar “the Reserve”) came
before the Cl‘y Council Committee on Public Facilities and Racrea’uon on
November 25, 1992, with a recommendation by the City Manager to essentlaﬂy ;
adopt the Park and Recreation Board recommendatxons, with the exception
that the Reserve be established for a five-year period. [Exh. 588 at'1.] The City -
l\.'Iénagef’s recomrmendations were adopted. [Exh. 583.] The water and land
within the reserve v:.r'ojuld' b@ “off-limits to human and pet intrusion.” '[Exh'. 588

-|lat 5] In making these recomm'enda*"inﬂs, the City recognized that marine

mammal populations in the sz of Seal Rock and harbor seals in particular,
had increased during the prior ten years.. [Id. at 4] The City Manager was
directed to meet with Ms. Bamburger to fix the boundaries of the Resei'vg.-
[Exh. 583 at 1.] | : | o B
A Request for Councﬂ Actlcm. was sent to the City Attorney on December
3, 1992, recommendmg a reserve with a fixed boundary beginning 200 feet east
of the seaward entrance to the Children’s Pool. [Exh. 584, a’c'“te;cht;:d map.] The
City Attorney approved, the ;equest, and ihé recommendation for the Reserve
@me-before the City Council 5n Fébruary 1, 1993, [Exh, 585] It passed
unanimously after an amendment that extended the boundaries “to include the
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campro:mse area. that goes practicelly to the beach that' Ws.s presented by :

Barbara.f‘Bamburger .This discregt, area shall be in effect for ﬁva years o.n ‘a
: ¥, 8

tngl basza a.ng:l s off limits to s%ﬂ?.’rm:ﬁ:ers, dlvers and tourists. Accesa to. the

pfzdﬂ is not affected because the divers can’ coms m and go out through the
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Children'sPook? ;_.t:;.as..u. -586;The ordinance Was formally adopted on ﬁebmaly ’
292, 1993, [Exh. 589.] . . _ .

~ On or about Oc_tober 95, 1993, Jahe Sekelsk.y,‘ Chief, Division of Land.

Management, State Lands Commission (hereinafter ‘;SLC”), sent a letter to Cg_ﬂ _
Lind, a private citizen, copied to Robiz;‘Striblej, Natural Resources Manager,
Park and Recreation District, City of San Diego. The letter concerned the
creation of a manne mammal preserve within an area encompassed within a
statutory trust grant. The SLC, om behelf of the State of Ca.:fom1a, expressed
its concern that the Reserve may prohibit. .activiﬁcs' specifically reserved to the
people of the State of California, Such activities i.'ﬂciude “the absolute right to
the public use of said tidelands and to fish in the waters thereof, with the right
df access to said waters over tidelands for said purpose.” [Exh. 67.] The
Legislature has vested'in the-SLC: “All jurisdiction and authority remairu'r;g in

|| the State as to tidelands and submerged lands as to WthIl grants have been or

mey be made,” and has given the commission exclusive administration and
control of such lands. (Pub, Resources Code § 6301.)

The SLC then followed up with a clanfym letter dated November in,
1993, addressed to Ms. Smbiey and Barbara Bamburger. In that lutter, SLC
more thoroughly adwseci_ the City of 1?:8 rights and_-obh_gatmns in regard io lahds
over which it is the trustee. The State stated that “[t]he proposed ordinance is
clearly inconsistent with the provisions of Chapter 837, Statutes of 1931. To
ba;i public recreational uses as proposed would viclate the spacific provisions

of the statute and the City's responsibility as Trﬁstea,” [Exh. 70.] The court
recognizes that the Reserve is situated within the broader tidelands grant of

1933 and not the much more narrowly and specifically worded grant of 1931,

£
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" On November 1& 1‘993 ’che Cahfomia Coastel Conmsszon anproved the
estabhshment ‘of the Reserve in the wczmty of Seal Rock [Exh. 606 } ‘Ihe
approval was conditioned on the City obtaining approval of the SLC a:ad the
boundmes of the Reserve not mcludmg any “sandy beach ares.. " The
requirement to obtazn SLC approval apparently prompted the City to obtain g
legal opinion_ﬁ-om _the. City Attorney and to survey the areas of the Children’s
Pool grant and the 1933 grant. In a memorandum dated December 17, 1993,
the City Attorney gpined that the SLC erroneously concluded that the Resetve
area was within the 1931 grant, when it was really within the 1933 'graz?t,'
Since the City su:veyed‘ the area and found the Reserve did not lay within the
1931 grant, the City Attorney conclutied i:h& designation of “a. smell preserve '
for marine mammals is clearly consistent with the uses of tidelands® under the
1933 grant. The issues involving the Reserve are relevant as notice to the City
of its rights and obligations under the 1931 gra;ﬁ: as contrasted with the 1933°
grant.. | : B
On January 25, 1994, the SLC, upon further review, concluded the
Reserve did not violate the conditions of the 1933 grant, which granted to San
Diego trust rights over all “[s]tate owned Public Trust Lands within the Pacific
Ocean and the Clty limits (not already granted—such as the Children’s Pool) to
the City of San Diego.” The SLC distinguished the broad provisions of the 1933
grant and the “restrictive provisions® of the 1931 grant which “impacts | the
area of the Children’s Pool.” [“‘xh 597.] '

The Celifornia Fish and Game Commission (hereinafter “Fish and Game”) |
declined to take any action in regard to the Rese erve. chever, in its March 30,
1994 letter to the City, Fish and Game cauﬂoned the City about interfering
with “the Dubhc S nght to fish in. Sta e waters.” [Exh.598.] On July 2-5, 1994,
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f‘_‘tie tCl‘..ja- Councﬂ amended-‘ the ordinance estabhshmg the Reserve: fo Somply
mtb. ““bhe reqw.remcnts of the Ceastal Comsmun and to pen:m‘t j;‘igh-mg

.'t M;a Y

pursua.nt to the request of F].Sb. a.nd Ge,m,e.sb[ﬁxhs '599 600 ﬁg 601 } L%rg‘ N

On., September 30 ~1996, tha Clty Cm.mczl accepted do"'xa.tmns for ..
nnprovements to the Chﬂd“ren s Pool. [Exh. 698 & 609 It '

The Natural Resources and Culture Comttee (heremaﬁ:er “Natural
Resources ), on October 1, 1897, recenrnd an mformatlonal report Irom the City
Manager about the “Closure of Children’s Pool.” The’ report noted that the Pool
had been closed to “water contact since September 4, 1997 due to continuously
high fecal coliforin counts.” Obvious forms of contamination had been ruled
out and it was belie?cd that the Sou.rcel was harbor séal feces. This had not yet
been confirmed, but 1ab01;atory tests were being conducted. LE‘;XJJ.. 611.]

~ The City Manégér then discussed the City’s lack of understanding of the
reasons for “this unusual contamination 131;=T N The Clty did know that
[h]aroor seal pcptﬂatzons Liave steadily increased off the' west coast over recent
years. - This is ewdencgd at Children’s Pool by an increased number of seals
using the area.” The City noted that a potential cause of the increase in the :
number of harbor seals at the Children’s Pool was the nearby Reserve, which
was thres years into its five-year trial. Another potential cause was that “for
the last year and a half, [City] lifeguards have erected barriers between seals
hauled-out on the sand at Children’s pool and the public,” The barrier was to
protect the public “from being bitt ten by a wild animal® or bemg fined for
disturbing the seals. | L |
The City Manager took the position that “[z]f the ]:ugh contamination level
both proves to be due to.seals, and continues, 11: is the City’s intent to find a.
solution which allows the peaceful co- emstence of humans E‘t_ud seals at
Children’s Pool to the extent the public health can be pmtﬂ*c;ed” He also
recognized “[sjince public hea_hh is potentially at risk, the federal Marine
Memmal Act allows the City to take non-injurious actions which would reduce‘“

«10-




or ehmmat= séal usage of Children’s Pool. P He thm descnbéd various non-

I mjurious methods.that could beused and declared that permanent clostre Uf

‘‘‘‘‘
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The followmg month, on November 18, 1997 rep;esentauvas of Vanous .'

‘Chﬂdre:‘k’s Pool tothe pubhc is not bemrr conmdered [Id] - .' e _ 12

_agezxcres and - orgamzatmﬂs ‘met “to’ dzscuss seals at Chzldrun s PooL

Representatives from National-Marine Fisheries Service (heremafter NMFS”)

|Fish and Game, Scripps Institute, Sea Wdrld, The Zoo, Park and Recreaﬁoz;, _

Lifeguards, and Council District 1 attended. '[Exh. 613.] Apparently” the
meeting did not result in any action to address the seal situation at Children’s

| Pool.

On December 10, 1997, the NMFS, an a.gcpcy of the United States
Department of Comme:;:ce, advised the Ci{y that “[wlhen Seal Rock was

jdesignated as a temporary reserve in 1994, a small number of harbor seals

were utilizing the rock as a haul-out, while no ammals were hauling out at
Children’s Pool Beach (CDB] According to [a] report,.in 1996 the maximum
numbmr (62) of a.nu:nals observed hauling out, on the rock occurred in April,
while the maximum number (120) of animals observed hauling out at CPB
occurred in June, Based on the.se-data it appears that animals are preferring
CPB over Seal Rock as their major haul-out site. This trend will most likely

continue into the near future as the local seal population continues to increase

|lin size.” [Exh. 203.]

. NMFS ealso concluded that the seals at Children’s Pool appear to: be-

is questiéilable. .“Becaﬁ,se, the harbor seal population both locally and

|| statewide is healthy and increasing,” removing Seal Rock as a Reserve will have

no adverse effect on the seals. [Id.] ‘
7 7 Ii January 1998, Hubbs-Sea” World Research Institute published a
report of seal activity at the Reserve a_nd Children's Pool. The report was based

on photographs taken of each 1ocat10n every 30 minutes from November 1995

A te

acclimating to humans and the effectiveness of the Reserve as a seal sanctuary
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through Sepfami:er 1997. 'In most months, the peak count was Signiﬁc;a_nﬂy :

-."tb:igher fartﬂge.Cthq{i;ls Pool than the Reserve. [Exh. 245.] - " ‘
}ﬁ; In, Febmary, the City Ma.nager updated Na.tural Resources on the
C

hﬂ&en S Peoi?‘closure The report conﬁ:med tha.t the contamma.tmn was the

-
ny e
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it rESult of “a seal excrement . overloa.d “for Children’ s Pool * For ﬁf’teen Years -
' before 1994 the water quality in the. Chﬂdren s Pool. met safe sha.ndards except _

on rare occasions, T‘he report scemed to reasonably re_;ect scazmg away 'the
seals from the bﬂa.ch or Pool reiocatmg them or physmally preventing theu
entenng Children’s Pool. The ®action plan’ prcposgd was to discontinue
placing barricades on the beach in the hope the seals will use the beach less if *
there were more human interaction and to hire & consultant toldévelop a plan
for opening the. sluiceways in ihg breskwater. It was believed the open- -
sluiceways would increase the amount of water in the Pool and reduce the size
of the beach: The increase in water w_oul& further dilute the conc_:éntrationof
feces in the water a.nd'le.-smaller beach migh’.c‘discourage Somé of the seals from
hauling out at Children’s Pool a_nd thereby reduce the number of seals at the
Pool. [Exh. 111.] The C.ommittee appro;red the Report fecommendm_g ﬁhe_ ‘

‘ hzrmg of a consultant in regard to re-opening the sluiceways. [Exh. 617.]

Prior to the May 6, 1998 meeting of Natural Resources, the City Manager *
provided another report. This time the City Manager recommended returning
the barricades to separate the seals from the public. The removal of the
barricades did not have the desired effect of reducing the seal population at ﬁie :
Pool. Also » complaints by public members of interactions between humans and
seals were distracting the lifeguards from their public safety Idu‘fies. For the.se
reasons, the City Manager recommended the barricades be returned to ﬂ:l&
Pool. [Exh. 112.] '

 The report also concludes. that re-oj:65jng the sluiceways was feasible,
but thres-quarters of the sand on the beach wotild need to be removed, in

order to return the beach to its-~1931 conﬁguiation. “The City. Manager

=12




|l recommended the sand removal. [Id] The Committee’s action wag to
» lrecommend that the 531ty Council direct the City Manager to apply for a Coastal

stelopmant Permit to «,:emove the sand and re-open the slumeway"s '[Egh _
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ﬁf* In August 1998, the City was adns#d by the Center for Disease Control
that seals can transmit diseases to humans. “Sc:-me seals can can'y -
_tuberm.ﬂoszs and Giardia, Fecal contaminant bactens. and viruses Woulcl also |
be a potential concern.” [Exh 165.] '

On December 2, 1998, the City requested auﬂ:onzaﬁon from the NMFS
to remove sand from the beach. Dz_'edgmg sand from the beach could
constitute an “incidentel harassment” of the seals. [Exh. 255 In justifying its
request, the City represented thét the breakwater was constructed to provide &
sheltered swimming area for children; that the Pool has coﬁsisten‘dy been g
popular atiraction with & broad range of users who have come to rely on the
Pool for beach recreation and Wﬁter ‘access; that skin and 'SCUBA. divers ._

depend on the Pool in order to safely enter and exit the water; that the beach

| behind the breakwater has gradually widened as sand accumulated in the Poal.

By 19.98, the shoreline at the Pool had advanced to near the end of the
breskwater, at the mouth of the Pool, This resulted in very little protected ares
for recrea.twna.l swimming, In addition, the swimming area had inoved to
Wuhm 2 close promty to dangerous rip currents and their attendant safety
concerns. Lifeguard rescues had increased because of this dangerous‘
condition. [Exh.623.] . : N
_ The City stated that it could :;-estjoré the Pool as “a safe swimnﬁﬁg area
and [éc_hieve] acceptable water quelity [at] the Pool by reducing the beach

||width.” - The requested excavation would return the Pool to its early 1940’

condition, with an enlarged area “available for recreational swimming and g

safe region for the public to enjoy away from the dangerous rip currents” [Id.]

=13~




The recommendation of Naturel Resourccs to remove sand from the
Children’s Pool came before the -City Councﬂ on Ma.rch 22, 1999.  The

g ‘?@*»%E%ecommendatmn recelved four yeas and four na.ys 0 tha mattex wa.s ta'bled _

Lantil Mérch 29; 1999? [Exh. 627 On that date, the City Council votsd. o not

17
18
19

20

: dredge, not shoo jdme seals, instead put up a barrier to protect the humans from

the seals and the seals from the ‘humans and send it back to the Natural -
Resqurcé's Committee for an indepth (sic) review of ell the issues including the
legality and how it was left in the will.”! Following the vote, the City withdrew
its request for a coastal development permit from the California Coastal
Commission. [Exh. 88.] The nei:t day, the rope; barrier went ﬁp. (Exh 133))

' On August 4, 1999, Natural Resources considered the issue of letting the
Reserve designation lapse. The City Manager," in his July 26 | report,

recommended letting the Reserve lapse as of its sunset date of Septemb‘er' 16,

1999. ;
In his report, the City Manage; discussed the potential mnact on

Children’s Pool He noted that th=- NMES was considering whether to declare
Children’s Pool a “natural haul-out and rookery.” Such a designation would
impose a no-human-interference policy at the Children’s Pool beach. NMFS
had held off on such a designatioﬁ because the City was pursuing .a “shared-
use-by-people-and-seals policy” and was working on a proposal to “addre:ss the
pollution at the Pool by reducing the size of the beach and thus the available
haul-out space for the seals.” Since the City had “abandoned the shared use _
concept and did not pursue the project to address the pollution, [NMFS] '
assumes- the City plans to maintain’ Children’s Pool beach as = seals-only

' beach Therefore, the Service beheves the next logical step would be to manage

Children’s Pool beach as a permanent harbor seal haul-out and rookery.” The

net effect would be that the public could not use the beach set aside for the

seals, nor could fishing occur in that area. [Exh. 643,] Natural Resources

* Ms. Scripps’ gift was made during her lifetime and thus the Children's Pool is not subject to any will provisions,

14~
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rejeéﬁed the City Manager's recommendation and. W}ted to . -recommend. t'ae
Reserve be continued for another ﬁ"ve«yea.r term. [Exh 634.] On Novern‘b@f .; s* B
1999, the City Councﬂ voted to make the Reserve permanent wzth a five-year

raﬁhew [Exh. 642.]
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“On. October 19, 1999 NMFS advised the Czty that it did not favor public
bea.c:hes being closed to the general public due to harbor seals expandm§ thw B
range and cc:lomzmg mainland beaches. Further, NMFS dxd not agree with a |
shared-use of Children’s Pool by humans and seals. NMFS beheved the City -
should decide if the Chﬂdren s Pool is to be used by humeans or seals, not both,

'[Exn205]

On N ovember 4, 1999, the City Attomcy wrote the SLE mqumg whether |
the SLC con31dered the closure of the Chlldren s Pool, or usage of the Pool for
viewing sesls, a violation of the 1931 Grant of Public Trust over the area of the
Children’s Pool, [Exh 73.] -

In Febma:y 2000 t‘ne NMFS, notﬁad the City that it had de cided to
manage the Children’s Pool as a harbor seal natural haul-out and rookery.
NMFS based this decision on their understanding that harbor seals first began
hauling'—out at Childrcn’s Pool in i995, with ever increasing nurﬁbﬂrs and thé
fact thet in 1999, for the first time, seal pup births were documented at the
Pool. [Exh. 655.] ' :

On March 15 2000, Fish and Game advised the City that the City did .

and Game cited several bases for this opinicn, including violation of the State
Coﬁstimﬁori, preemption by Federal law and State law, and violation of the
1933 trust itself. [Exh. 75.] : ' '

On August 15, 2000, the SLC responded to the City’s request for an
opinion. The SLC stood by their 1994 opinion that a small temporary seal.
reserve would not violats the 1933 trust and urged the City “to exercise its
responsibilities in a flexible, balanced and thoughtful manner.” However, the

154

not have the authonty to create a seal reserve on public trust tldelands Flsh _—
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SLC chd not address the City's mquuy concernmg seals at the Cbﬂdren s Pool

G?‘

[Ex.h. 76 ] | - :,,-r‘-* e X d‘:-_._“ :- . :. " e
f‘ JSMF . By letter ofg‘ebruary 11, 2003 tne mgﬁh adwsed txhe Cltyxi:hat 1t cmzld_

not mtenﬁonaﬂy"'ha:ass the seals &t Chlldrens Pool in order to remove: 'them

et

B B

H0w=ver, it could undertake acuwtxes that n:ught temporarﬂy dlsplace the .
seals ‘An example would be a dredgmg project mtendeci to improve the water

quelity at Chﬂdrens Pool, [Exh. 668, ]
Oni March 13, 2003, the California Coastal Comimssmn a.dwsed the C1t5,r

| that the rope barrier the Cily had erected closing off most of the beach at

Children’s Pool and access to the water at the Pocl needed. a Coastal Permit.
The Commission was concerned that a supposed tumpo rary situation had been
in place for four years and appeared to be permanent. [Exh. 98]

On March -21, the County of San Diego informed the City that with the
adoﬁtion of AB 411 by the Legislatur'e, the status of the Children’s Pool had.

changed from “closed” to adwsory” , since th=- water contammanon was not

due to a sewage spill. [Fxh 149.]

The City Council on April 1, 2003 considered the request of the Coastal
Comumission to modify the permanent status of the Reserve. The City Ma_nager
recommended that the City accept the permiit with the special conditions. The
City Council declined to follow the recommendation. aﬁd did not accept ths
coastal par:'nit. with its special conditions. The Council directed that the -
signage and the docent program continue and furthér directed the C.i;'j'f :
Ma.nagm to makm a presenta.tmn before. Callfomas Marine Life Pro._ec’aon
Working Group, seceking advice' on: the “appropriate status for the area.” Also,
the City Manager was directed to once again rezum to Natural Resources with

a repor“c on “how, in comphance with f*deral law to reduce pollution levels and

| to return the Chjld.ren s Pool to racrea.monal use for children.” f‘-‘xh 672.]

On July 29, 2003, the Children’s Pool Technical Advisory, Committee met
to discuss ways to accomplish the directive of the City Council, for an




Comssmn, Flsh and Game, County Envrommental Health, Hubbs-Sea .
World Park and Recreation, lifeguiards and other City representatwes. _ They

unpollutcd Chﬂdrens Pool and a Jomt 118€ of the "beach at the Pool = The
membcrs of the .Committee included representafives from the NMFS,. Coastal’ "'{l'_f‘
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Went over most of the proposed “solutions” that had been enumerated over the.

years They concluded the most vzs.bls options were 1. Dredge the beach in

’ conjunctmn with floating plaﬁorms, .2, Close beach to pubhc use; and 3.

Create a new Children’s Pool end l_eave current Chlldrens Pool for seal use.”
[Exh. 285.] | |

On June 17, 2004, the City Manager provided Natural Resources with
another 'report on seals at- Children’s Pool. This report laid out a
comprehensive plan for reétoring the Children’s Pool to an unpolluted and safs
condition, The plan was centered on dredging a substantial portion of the sand
at the Pool. It W.as believed this would restore the water, quaiity-in t"ne Pool to -
an accepuable level and relocate the water in the Pool ﬁzrther into the
bréakwater area away from the open sea and dangerous rip currents The
estimated cost of dredging the Pool ranged from $250,000 to $500,‘DOO,
Another $50,000 would néed to be budgeted azmually' to pay for antcipated
dredging every three to ﬁvé_years. [Exh 703.]
On June 23, 2004, Natural Resources considered the recommendations

t of the City Manager. The Committes voted to refsr the matter to the full C:Lty

Council “with no recommendauon ¥ [Exh. 696.]
On or about August 13, 2004, ‘the City posted new signs at the Pool
explaining that the rope was a guld=l1ne to avoid dls‘urbmg the seals® and

that swimming was “not recommended” because of excessive bac:tana levels.

[Exh. 215.]

On Se pm.ember 14, 2004, the City Ccuncﬂ once again held hea.nngs on_‘
the Chjldren s Pool. Addressing the Council thaL day was James Lecky of the
NMFS. He advised the Council that harbor seals are & healthy species which

A7-
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are gromng in poptﬂation amsl not in anyway endangcz‘ed or threa.tened as a.

spacms In fact, as the populaﬁon gf harbor seals axnands “Itihey are ca.usmg
g

bléms ... up and dc:wn 'the coa.st mﬁ‘terms of invading harbors, causmg

: proper'ty damage a.nd hzmtzng s.ccess to ‘beathes that are unporta.ut for other

l..‘ .
.

o

Protection Act] §109(h} He said ammals can be moved out of an area if they
are eﬂ:h:r presenting. a public nuisance or they're causing a public health

hazard.” It was his position that the seals at Children'’s Pool were a local issue

;for the City to resolve. [Exh 129.] Atthe end of the meeting, the Council voted’

, “to deszgn and permit the sand remova.l prcject and open the pool for year-,

round use. Direct that the opening of the sluiceways in the Children's Pool be

ﬂusnmg as.part of this effort. Direct that the rope barriers and sign posts be
immad_iateljr_removed to restore public acceés_to the area and that new signs be
Dlaced 4 | A

The City has not undertaken any meamngful steps to return the
Children’s Pool to an unpolluted, safe and usable state since the meeting of

Sep tember 14, 2004,
CONCLUSIONS

O’Sullivan, a private citizen, ‘brought this action, alleging violation by the City
of the 1931 étap;toﬁly—creaﬁed public trb.-_st for the area know as Children’s Pool:
in L:a_Joﬂa. Plaintiif seeks a déclﬂation of the meaning of the 199;_1 stam’toiy
grant to the City as trustee of the tidelands. [Exh 20.] Plaintiff also alleges a

with it, as well as other relisf. The State of California has joined as an
indispensable party, and has stipulated to be bound by any judgment entered
by tlus court.

18-

pubhc uses.” He then told the Council: “The tools that are available to the City
‘Hland other lecal governments agencs.es really reside in [Marmn Mammal -

evaluated as an alternative method to obtain the sand removal and tlcial '

In response to ‘the conditiqns at . Children’s Pool, _Plaintiff Valerie -

violation by the City of the trust and seeks to'compel the City’s compliance
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The first issue- Plaintiff asks the court to resolve is what was the intent of .

' } ithe California Legislature in creatmg the trust and gram:mg the tidelands to ﬂ;e
'15117 &s trustee gn?é"i‘ Sj.amte ‘937 of the Ia'évs of 1931\‘4})_( ; '
er

if-- Piamhﬁ then seels a determmatzon of whetb. e City has violated the

"frust, and 1f so, as trustee, has the Czty breached its fiducza.ry duty to the

people of California. Last, Plaintiff seeks m_;unctlve relief in thc event of
ﬁndmgs in Plaintifs favor, . ‘
LEGISLATIVE INTENT OF THE TRUS’I‘

The legislative intent in enacting the 1931 Trust, when viewed in hght of .
the factual lusto*y of the Childrén’s Pool, as set forth above, is clear. When the
one-plus acfe was entrusted to the City, it consxsted of a breakwater and
appurtﬂnances that created a sheltered area of Pacific ,Ocean shoreline. "This
sheltered area was 'cr'e:ai':éd so that chﬂdrenucould safely swim in the ocean
without being subjected to cra;shing waves, undertaw._and rip currents, all of
which pose a danger to, children and neophyte swimmers., ThHg ’I‘r-iiét was’
intended to convey to the City an artificial- ocean water pool sults.ble for the use
of chﬂdreﬁ As the recipient of the Trust and the Pool, it became the obligation

|| of the City to maintain the Trust property in a manner suitable for its intended

uses and purposes.
‘Reference to the wording of the Trust further demonstrates the legislative
intent. The Trust Iconveys the land, with children’s pool constructed thereon:

“"or the uses and purposes and upon the express conditions following, to wit:

() That said land shall be devoted exclusively to public park, bathing pool for
‘children, parkway, highway, playground and recreational purposes, and to such’

other uses as may be incident to, or convenient for the full enjoyment of, such

purposes.” [Emphasis added] Recognizing that & bathiilg pool for children
|| existed on the land ‘when the Trust was created and that the land was situated

adjacent to a public park, end would be an extension of same, the legislative

intent was cléar. The entrusted land shall be used exclusively for a pubﬁc park -

19~
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recreahonal

Wthh. mcludcs a ch:ldrﬁns pool and that the pm-pos= of d:ra.t use sha_u be
*} ¢ The City coﬁ"ten@a that the Trust should be read broadly a.nd fhe
Le ‘slefmre must have v;esfed the C,'fy ‘with chscretmn as fee o.wner and trustee
in 1:; managament of the Trust: 'to determine the uses that are most-compaiible
with changing condifions and public needs. "The City asserts that extrinsic -
evidence, including the survey of_..tha Trust boundaries and the historical
information related to Ellen Bfowm'ﬁg Scripps’ gift, confirms that the
Legi‘sla’.ture intended'a broad reading of fhe "I‘mst'injyhich the Trust permits
the use by both humaris and seals. Other then the beld assertion, the City
provides no evidence in éupport of its contention. Reading the Trust “broadly”.
or “ngr_roﬁrly” does not change the wording of the Trust, which is controlling,

; IA locel entity that is the recipient of trust properify must ﬁse; the property
in compliance with the terms of the Trust. The Clty is a trustee of the property

land as such “assumes the same burdens and is subject to the same

regulations that appertain to other trustees of such trusts.” (Long Beach v.
Morse (1947) 31 Cal. 2d 254, 256). The Trust is specific. It requires the Trust
lands to be used for a children’s pool. “Children’s pool” is listed in the

conjunctive with the other peﬁnii"ced purpeses and uses set forth in the 1931

grant. Any discretionary use by the Ci ity must be “incident to, or convenient for
the fu.?l enjoyment of, such purposes [plural]l.” If a.use of the pronerty is

..nconszstent with any of the purposes, it is not a permitted use.

The Trust is to be used exclusively for a public park and children’s poc;i. '

The presence or absence of marine mammals, or other animals for that matter, |

does not change the use of the beach and tidelands specified by the Trust

grant. The use by the City of the Children’s Pool as a hebitat, animal

sanctuary, zoo or seal waiching facility that precludes its being used as a
bathing pool for children would be outside the scope of the Trust.

oy
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THE CITY’S BREACH OF THE ’TRUST

I3 A compam?.on af photographs of the Pool When first consmlcted aﬂd
'E'%Ebday, 'w; Jc}empnstra.tes that the City has faJ_'led to mamtamtm tfust préperty .

m‘#a condition eumlar to when. the property was conveyed Photos demonstpate
thit the Pool ongmaﬂy was a pool "of water sheltered by the breakw&ter and
adjacent to a relatively small strip of sand beach. Today the beach ex‘tends out
almost to the end of the breakwater. In effect, the breakwauar no longer serves
to protect the swimmers ancl bs.thers in the Water, but rather the sand beach
has, over the yéars, filled in most of the Pool. [Exha. 35 & 228.] - In reality,
Childfen’s Pool is ne longer a safe pool of ocean water for children to use.

There also exists anbther safety issue at Children’s Pool, and tha.t is

pollution. The evidence is un-contredicted that the water inside the

breekwater is polluted and the public has been édvised, fro_r_ﬁt 1997 to the

present, not to enter the water at Children’s Pool becauss it poses a healtb.

risk. The evidence is alls‘c‘ un-contradicted that the beach itself is a repository

for sufficient amounts of seal feces to potentally pose a health hazard to

persons, and particularly children, using the beach at Children’s Pool.

In its present condition, the land granted by the 1931 Trust is not
suitable for the uses enumerated in the grant. Because of the unhealthy
condition of the sand and water, the Children’s Pool area is not suitable for use
as a public park, bathing pool for children or & recreational area. That being
the case, has the' City breached the Trust by not rea_%:oring the trust lands to a
usable sfs.te? The plamti_f contends that it has: | C =
Plaintiff reads the trust grant as a.ccordmg the - pubhc as its -
beneficiaries, access to and usebof the Children’s Pool, and argues this uss by
the public has been thwarted by the City’s conduct and_faﬂu:é' to act whils
trustee of the Children’s Pool. Plaintiff’s position is supported by the facts and -
the law. As a trustee, the City heas an obligé.tion to “administer the trust with

reasonable care, skill, and caution under the circumstances then prevailing

. 21a
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that a prudent person acting in a like caaacity would use in the conduct of an

' anterpnse of like qharacg:er and mth ke a:.ms to agcomphsh the PUrposes of

the trust as determined fro’m the trust mstrument o (Cal Prob Code §.16040 )

,n

Piamﬂﬁ cites to the fact that since st least 1097 Hubbs—SeaWorld has

been engaged in a rescue, rehabﬂltatmn and release progrem under the aegis of

ﬂle National Ocsanographic and Atmosphﬁnc Admmlsiratmn or its sub-agency,

NMFS [E}rh 245.] That program cons1sts of retnewng 1n_}ured or diseased
ammals, rehabilitating them at SeaWorld in'San Die g0, and, upon return to
health, and after tagging, releasing them in Pacific waters. The release of

harbor seals is accomplished generally in the kelp beds immediately outside

the Children’s Pool. Tegged harbor seals are routinely observed hauling-out at

the Children's Pool. -O'nce it. was determined that the released seals were

impacting the use of the Children’s Pool, the City. took no steps to protect the

Pool from becoming & haul-out for such seals. | ‘

. The number of seals at the Children’s‘ Pool Waé mmma.al if any, at ’fh

time of the creation of the breakwater and' the Trust grant Starting in thn

early 19907%, seais came to reside in the general area of. Children's Pool in
gro_wmg numbers. During that time frame, the City undertook the designation .

of the ocean and reef immediately adjoining Seal'Rlock as a reserve in order to

accommodate the seals in that area. The Reserve is within a hundred yards or
less of the area granted as the Children' Popl. In such close proximity, the

seals, based on counts, seem to prefer the Children’s Pool to Seal Rock as a”

haul-out. Over time, ‘che seal population at Chsldren’s Pool has grown to where
it now exceeds 200 durmg portions of the year. Pho Lographs show seals’ on the

‘beach across the entire width of Children’s Pool at the edge of the W&tar

[Exh. 399

waters. The Couﬁw of San Diegg, Department -of Environmental Health,

|regularly tests the waters along the San'Diego coastline. In 1997, the County

~During the 19907, Seal Teces caims B pollute the beach and adjolning |~
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{days per yeer, from 1997 to the present.

oﬁamale closed

+

;s seal feces . :

The County tests the water for three contammants' total coloform fecaj
coloform and enterococcis. These bacteria contain pat_'twgens, which can
produce séﬁous illnesses. [Exlis. 163, 263.] In 1997, the waters at Children’s

Pool-contained sufficient numbers of these pathogens that the Pool was unsafe.

‘That cont'a:cniriétion continues unabated to the presezit tHme.

Untl 1999, the County, by statute, could only post a beach with poliuted
water as “Closed,” In 1999, the Legislature enacted AB 411, It provided for
two categories of warning: “Closed” and “Advisory.” The distinction betweén
theée warnings is principelly the source .of the contamination. Contamination
from human Sew;s,ge requires &, -“Closed” 'warning. ~ Contamination from n'cl:»n_

human sources, such a seal feces, requires an “Advisory” warning.

Watef activities, Despite the fact that in 1999, with a change in the law,
“Advisory” signs should have been posted, the “Closed” signs remained up untl
2003. [Exh. 417.] | o

Since the source and level of the pbllution remains constant most of the
time st the Children’s Pool, the County put the Pool on a chronic advisory
status.
The next most conta.mmated beach

in terms of days of closure or-advisory, has been the Tijuana River Slough,

which is polluted on average 149 days a year, [Exhs. 197, 198, 199.]

As the number of seals increased at Children’s Pool, and with the

ubhc smmmmg in March, 1997. [Exhs ‘¥os, 624, ] Tt 15'
aﬁj,‘dlsputed -that the cause of the contammatzon of the waters at Chﬂdren S Pool g

~ In"1997, the County posted signs warning that the beach was closed for °

The County has class.ﬁed the Children’s Pool as being polluted 365

Pool since the early 1990’s has decreased significantly, Public use of the

~23a

constantly polluted condition of the Pool, the number of swimmers using the’
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Children’s Pool has been severely restnctvd because of"?he prﬂsence of the
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Pool was the C@s demsxon to erect B, rope bamer cutting off pubhc access to-
‘the Pool On Ma.rch 29 1999, the City Council rejected the City Msnagerg
recommendaﬁon. to dredge the Po_ol and restore the Pool to the uses set forﬂ-l in
'the‘(}rant, and iilétead voted to rdpe off the Pool. In doing so,, the City
breached its .obligations under the Trust, as trustee of the Children’s Pool,
Irstead of remrmng the Pool to its original and safer configuration and also
rectifying the uinhealthy condition of the water and sand at the Pool, the City
barred the use of the Children’s Pool as & “public park, baﬂ"l;"ﬂ-lg pool for
children, . . . and [use for] playgroimd and recreationsl purposes,” as expressly

|| required by the 1931 Trust. -The rope remained up from March 1999 until

Sat:rtcmber 17, 2004, _ :
' Besides the official barrier esta.bhsned by‘ the Czty to deny pubhc access

to the Children’s Pool, the general condition of the Pool area., with seal feces in
the sand, ﬂzé occasional dead seal rotting on the beach until washed out to sea
by a high tide, and the presence of wammg mgns, all served to deter the public,
b“neﬁmanes of the trust grant from using the beach. To this day, humerous
signs are posted in a.nd about the area of the Children’s Pool, warning the

|public that bacteria Icvels exceed safety standards and ‘that. swimming is
‘allowed but not recommended. [Exh. 410.]. All of these factors, when taken

together, conclusively. establish that practically, as well as constructwely,
acgéss to the béach .ha.s been dcnipqi. to the intended beﬁeﬁciaries of the trust
grant, including chz'ldren swimmers, fishermen a.rid the public generally. '

. The City hes taken the position that it has fulfilled its dutes as the
trustee of the Children’s Pool which it admits is a unique piece of- property
The City argues that it has attemnpted to reasonably and delicately balance the
compeﬁrlghteregts of its citizens and its legal duties.in ]igﬂt of all the available

geala and the resultng polluﬁon - : " O ~g¢
Tha ne:xt biggest cause ‘bf ac“ual or constructwe closure of, the Ch_zldrery e
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" mformatxon The City contends that Plaintff merely mshtes to Impose her own
.2 :«per&onal Dpzmon upon the chscretmn of the, Cﬂ:jr as trustee, to the dqﬁmenﬁ Qf.
: .13%*‘ brogder range of unspecified racreatmnal purposes 'I‘he C:ty further;'
' 4 ncpnt;ends that Plam‘t:.ff is merely tha representa.ﬁve of & smaﬂ elite * Speclal
S| interest group” and that the Plaintiff seeks a result-which is' contrary to ﬂm

8 'Legmla.turc s mtent Lof preserving a broad range of permissible recreational and . _ |

- L
TS
-
) v
e
:’:E

7 || other pmjposes for the property. The City also argues that Plaintiff’s requested
g || relief, to order the City to remove the seals from their “natural habitat,” is
9 pro}:ublted by the Marine Mammal Protechon Act (hereinafter “MMPA”] and the

10 doctrine of separation of powers..
The City’s position is refuted by its own evxdﬂnce As pomted out above,

11
i || the City Menager has repeatedly advised the City that the 1931 grant of the
45 || Children's Pool is for the public to-have use of a unique sheitered pool in the
.4 || OCCaTL with particular emphasis on its being used by chj.idran. Further the
5 || City has beeri repeatedly advised by its City Menager.and NMFS that the City
.5 |lcan take. appropriate action to remediate ‘the safety and health situation at
- Children’s Pool without violating the MMPA.
2 The Ml\&PA_D‘LlﬂaWS the “taking” of marine mammals, which can consist
'19. : (under Sectipn B hs:assment} of en act of pu_rsuit,. torment or annoyance,
which has the effect of disrupting a marine mammeal in the wild from its
N natural environment. - Exceptions exist i §109(h), which permit such
a taking, even without a permit from the Department of Commerce, in the casé of
= demage td_'pu’t;lic ér private property, or threats to ‘.pﬁblic_: health or safety 5‘y |
“ the animals or by non-lethal measures, should the marine maminals constitute
24.

& nuisance. “The City knew as early as 1997 that under these exceptions it
ol could deter the seals at the Children’s Pool. [Exh. 684— ] The City voted tc'takeh
no action to protect the Chzldren s Pool, |
i As early as 1999, the West Coast Administrator of NOAA, James Lecky,
8 wrote Terry Wﬂﬁaﬁs' at the City to a.dvisg the City that provisions existed inl the
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federal law that permitted the City to address humen health and safety issues

'igbéed by iarine mamimals. [Exh, 205, Mr. Lecky repeated this advice to the
TCity on num;ercﬁﬁf?ﬁﬁsequeﬁ éccasions. The City has elected ngﬁ to avail

itself of the applicable provisions of federal law that would permit it fo acdress
the health and safety issues presented at Children’s Pool, To this da’.ce, those
conditions persist unabated. ‘ € oy

| Plaintff alsc; contends that “Pro—sc‘al activists” have beeﬁ_ permitted by

Children’s Pooi to swimmeré, fishermen and other users of the Pool, beach and
adjoining areas. The evidence shows that certain individuals have ehgaged in

uncivil, and on occasion, ‘illegal conduct. They ha.va'_étaikcd intended users of

‘the. Pool with cameras and other devices in order to hackle and harass thém,

[Exh. 403.] There have been inatar:}cés of verbal a:gd physical-abuse and

violence. On several occasions, the San Diego Police have beex;_c:alled to the

_scene.' One person, in attempting to discourage péop;e_ from using the

Children’s Pool, has been arrested at least twice and is the éubjECt of three

City lifeguards on duty at the Pool.requested the other. That restraining order
was issued in July 2005. o '

It is clear that these activities do discourage people from using the
Children’s Pool. However, the evidence is that the San Diego Police and

Lifeguards are responding to complaints of harassment and are enforcing city

restraining order will not be issued imposing any requirements or restrictions?
on City law enforcement personnel or directing the City to take any additional
steps or refrain from any particular conduct in regard to members of the public;

expressing their opinions at the Children’s Pool,”

the City to cbnduct'them_selves in a manner that effectively denies access to the

restraining orders from this court. Private parties requested two of them and -

and state laws when violations occur. Based on the record béfqre this court, g % '
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BREACH OF FIDUCIARY DUTY
Plaintiff . next contends that the City as trustee has k:nowmgly and

%4%My wolated 1ts ﬁducmry obhgaﬁons to 1ts beneﬁcxanes As a basis for this
' }"j&lazm, Plamtlff cztes to the City cIosmg the beach in 1997 which it olalmS it

has never reopened The h.feguards have not been kept current on, the official
status of the Children’s Pool. The City knew of the. release of harbor seals near
the Children’s Pocl by, Hubbs-SeaWorld and did nothing gbout the builcij-up of
se-els at the Pool. The City violated the right of the public to have access to the .

| beach by roping off the beach to the public. .The City kept the rope in place

from 1999 until late 2004. [Exh, 321.] The City failed to prosecute violations
of its own municipal codes, ordinances and regulations that would regulate the

presence and activities of activists at the beach, illcldding use and pl&gement ‘

of signs, harassment of the public and other similar activities,
As further evidence of breach, Plaintiff contends that the City failed to
place wordage required by San Diego County on signs it posted at Child;gfs

| Pool: The City assured the County in 2003 it would incorporate the required

wordage on the new signs posted at the Children’s Pool. The County also left
approximately 12 copies of the new required County sign with the City, with -

1| the undemtandmg the signs would be installed at the Children’s Pool. The

sighs were not installed as promised. Also, the mgn created by the City did not
contain’ the warning information required by the Cou:;ty The County ha.d to
personally install the correct signs at Children’s Pool. [Exh. 409.]

" The City responds to Plaintiff’s contentions by argumg that | ]s t:fastee,_
the City is ‘held to administer the Trust with reasonable care, skill, and caution |
under the circumstances thén prevailing, The evidence has clearly 5hown that
the Clty has and contmues to draw from all the available resources in
dutermlrung ‘rhf* best Way in which to -nanage the trust property iéltys '
Written Argument at 10.] To the contrary, the evidence is that the City has
taken no steps to manage the property so as to preserve the Children’s Pool for

27~
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trustee for the peoyle of California. ;
Tha City attributes the “cufrent c:andltmn at the Cblldren s Pool as
*merely s. result of the natural evolution of undlsh:rbed conditions in the' area,

w,

mcludmg the seals’ natural behavior to haul’ out on the beach. . . Therefore,

|| the City has takcn and continues to take all rea.sonable steps avajlable under -

these unique circumstances to eddress t]:um difficult-and delicate i 1ssue of howto

.|| manage the Trust area.” [Id at 11 ]

As shown in some detail in the first portion of this' decision, the
Children’s Pool is not a “natqrél condition.” . It is a men-made, artificial
condition that transformed a very small portion of the Pacific Ocean shc.ireline
from open—dcea.ﬁ' conditions, subject to signjﬁc_antl wave action, undertow and:
rip currents, to an enclosed area protected Eoni such ocean: conditions. The
former céndition ctan present a demger to ‘novice éwimmers, especially small
c:mlciren, while the latter creates an ocean swimming experience but Wlth ‘Eh“
safety attributes similar to & muhnicipal sw:;nmzng pool.

As to the City’s contention that it has taken' “all reasonable steps” to
anage the Trust, this contention is not supported by the evidence. As
discussed above, the Children’s Pool is no longer-s. pool, since most of the area
for thg Pool is now filled Wi't.h beach sand. Wheat water thar;: is in the Pool is

toward the end of the Pool and is subjsct to rip currents and other ocean-water

their urotectlon and preservation.” (State of California. ex rel. California State

Clty ha.s failed to preserve a.nd protect the udela.nds sub;ect to the 1931 grant,
to wit: the Children’s Pool.

-28-

'the pu:pose B.ncf uses for Wthh its was coﬁ‘ﬁ&mﬁeé and granteé "’f'; the C31ty as

dangers. Itis no 1onéur the sheltered Pool that was created by the breakwa..&r |
in 1931, “[Tjhe public interest in’ the [San Diego] tidelands—which the City
holds in trust for the people of the State of Callforma—-nec=~ssar11y includes

Lznds Commn v. Cltv of Loncr Beach (2005) 125 Cal. App 4th 767, 779} The
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There is no evxdence the City has ever removed the sami_buﬂdmp in the
Poal since it has r%anaged” the trust area. leamse, smc= the Pool watgr
bacame ‘*unsafe “for ‘human use in 1997, the City has take'l no St-eps 1:0-
é‘lmna.te the poﬂutzon in the Pool. There.is no evzdcnce before tlus court that

--.\
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20
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removmg the sand build-up or reducing the polluuon Iev“I of the PooI water is .

impossible, or unreasonably difficult or expensive. To the contra_ry, the City
s ¥

Manager has recommended on numerous occasions that the City undertake

these very stﬂns of reasonable management, which the City has failed to do.
Therefore the court concludes that the 1831 Grant recg_ures at a
minimum, the Children’s Pool be reasonably_avmlable for the purposes and
uses spegiﬁeci by the State of California in the Grant. This requires the_ City to.
manage and maintain the granted la_nds for the use of the néopie of Califorﬁia

the beneficiaries of the Grant ThlS includes smmmmg, ﬁshmg a_nci related

1997. The City has fajlﬂd to restore the property-for such uses despite the fact
it has had the means and a.bmty to do so. The City has breached its-
obligations as trustee under the 1931 Trust. . _ '

Plaintiff asks this court to order the City to remove a surveillance
camera, which had been installed at ths Pool. The camera is intended to assist
the Cﬂ:y in pohcmo' the Children’s Pool and the surrounding area. Plaintiff
contends that photogranhm:r people mak:ng recreational use of & public

deterrent to the free, open and p'ublic—recreatiqnél use of the @roperty, The use
of such a camera in a public facility; for which the City is obligated to provéde
‘ polide protection, rests Wlﬂ'uIl the sound discretion of the City.. No evidence of

abuse or improper use of Lhe camera has been show Based on the rec:ord

recreational pursuits. The Pool has not been available for such uses since

recreational facﬂltf is unwarranted and poses an additional and significant ;.

before the court, no restrictions on the use of the camera, wﬂl be :mposud

«28-
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"henforcement actmhss at the CI;uIdren s Pool or remove the surva:ﬂailce Cainerg

located at-the Pool. "The Czty argues this court tioes not have tha authonty to
order it to take any action i in regard to the Pool b"CB.'llS" such acuons would be
discretionary. If the Chﬂdrens Pool were & natural beach as argued by the
City, such a position might have merit. This court probably would not order

made, ‘artificial condition, which was entz‘usted to the Clty for specific uses and
PUIpOSES. The City has knowingly declmed to temove sand from the Pool even

for its intende_d Durpose, Although the City.has approved requests to study the
reﬁzoval of the sand, even as recently as September of 2004, it has consistently
failed to remove the sand that has been building-up for the last-70 years. |

' The presence of unhealthy levels of bacteria from seal feces in the pool

increase in the number of seals using the Chﬂdren’s Pool seems to have sorme

in close proximify to the Children’s Pool and the release by Sea World of

and then closing off the Pool to humans, likewise appears to have encouraged
the seals to occupy more and more of the beach with ever increasing numbers,

The-occu a.tlgn_gfhth«,_Cl:ﬂdmnrs_Eool,dmsﬁnut‘scemﬁtd_bu_a “natural”

As.stated ;abovu, the court will not order .the City to modlfy its law

the Czty to clean up a dirty or contaminated “natural” beach where the Czty :

1| was not the direct cause of the contarnmahon
However, the Children’s Pool is not a “natural” condition. It is a man- -

though the sand has reached the point whcre the Pool in reality cannot be used

water has been consistently left un-addressed by the City. The substantial -
rela.tmnshlp to the actions or mactmns of the City. The creation of the Reserve_
rehebilitated harbor seals in the kelp beds off-shore of the Pool, seem to havg '

-contributed to an iﬁcréasmg'nﬁﬁnbef"of seals using portions of the Children’s

|| Pool in the mid-1990’s. The City’s decision to separate the seals from humens -

N — N
o =

phenomenon. According to.the evidence at trial, Children’s Pool is the Dnly
public beach in California that has been taken over by seals. The City was

+30-
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warned in 1997 thaf if % dia not discourage the seals from hauling-out at the -
Chﬂdren s Pcol the number of scala present at the Pool would greatly increage, |
Iz;gresponse to the mtuahon, the City put up barriers to keﬂp the pubhc out of
the “Pool’ area, . To date, the City has taken no steps to reduce the level of

: po}luﬁon at Chﬁdren s Pool.

Therefore, in order to protect the rights of the people of California to-the .
full use and enjoyinent of a unique asset, the Children’s Pool, ti-_w City, as

|| trustee of the Children’s Poal, is hereby ordered 1’:0 i}_:_l_}_a_l-:_:}_r all reasongble

means to restore the Pool to its 1941 condmon by removmg the sand build-up
and further to reduce the level of water.contamination.in the Pool fo levels
cer’aﬁe:d by the County of San Diego as being safe for huma;la‘-' Likewise, the
Clty is ordered to maintain the beach sand so that it does not pose & h.aalth-
hazard to humans. '

Nothing contained in this order sha.‘ll be consiz‘ued as ruqun‘mg the Clty'
to 'violls_Lte any law, rule of regulation of any federal, state or county govemment,
The court will ma:?ntain' jurisdiction to oversee compliance with this orgler. “This
order shall be fully complied with no later than six"(6) Hibtiths dfter the date
this order is issued, The City is directed to file a report with this court, no later
than sixty {60)days following entry of ‘ciw.is order, setting'forth what steps.it has
undertaken and intends to undertake to comply Wlth this ordg
ITIS SO ORDERED, /

Dated: @’E.%Zé , 2005

" Judge of the Superior Court

-81-




COURT OF APPEAL, STATE OF CALIFORNIA
FOURTH APPELLATE DISTRICT, DIVISION ONE

PROOF OF SERVICE

VALERIE O’SULLIVAN v. CITY OF SAN DIEGO
Case No. D047382; SDSC No.GIC 826918

I, the undersigned, declare that: I am, and was at the time of the service hereinafter
mentioned, at least 18 years of age and not a party to the above entitled action. My business
address is 1200 Third Avenue, Suite 1200, San Diego, California 92101; I am employéd in
San Diego County, California.

I served the foregoing CIVIL CASE INFORMATION STATEMENT on
November 8, 2005 by depositing a copy/copies thereof in the United States Mail in San
Diego, California, enclosed in a sealed envelope, and placed it for collection and mailing

with the United States Postal Service, addressed to:

Paul Kennerson, Esq. Hon. William C. Pate
KENNERSON & GRANT, LLP Judge, Department 60

101 West Broadway, Suite 1150 Superior Court of California
San Diego, CA 92101 330 West Broadway

San Diego, CA 92101
I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.
Executed at San Diego, California, this 8th day of November, 2005.

b = ~mdfwo,

Vfrc ia T. Camba



COURT OF APPEAL, STATE OF CALIFORNIA
FOURTH APPELLATE DISTRICT, DIVISION ONE

PROOF OF SERVICE

VALERIE O’SULLIVAN v. CITY OF SAN DIEGO
Case No. D047382; SDSC No.GIC 826918

I, the undersigned, declare that: I am, and was at the time of the service hereinafter
mentioned, at least 18 years of age and not a party to the above entitled action. My business
address is 1200 Third Avenue, Suite 1200, San Diego, California 92101; [ am employed in
San Diego County, California.

I served the foregoing CIVIL CASE INFORMATION STATEMENT on
November &, 2005 by depositing a copy/copies thereof in the United States Mail in San
Diego, California, enclosed in a sealed envelope, and placed it for collection and mailing

with the United States Postal Service, addressed to:

Paul Kennerson, Esq. Hon. William C. Pate
KENNERSON & GRANT, LLP Judge, Department 60

101 West Broadway, Suite 1150 Superior Court of California
San Diego, CA 92101 330 West Broadway

San Diego, CA 92101
I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.
Executed at San Diego, California, this 9th day of November, 2005.

"\C.ff;; W VA OBy

) Virginia T. Camba
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VALERIE O’SULLIVAN,

Defendants

E-f L D

Clark of the Superior Court

0CT - 4 2005
- BB LUNT, Depyy

SUPERIOR COURT OF CALIFORNIA.
. COUNTY OF SAN DIEGO

CASE NO. GIC 826918

1
' Plaintiff, - ') JUDGMENT
V. )
) ‘ |
CITY OF SAN DIEGO, a mummpal ennty, : . ﬁham
and FOES 1 through aOO mclumve, ) Judgc.. Hog, W : C Pate

Dept.: 60

entered by this Court

This matter came on for triel in Department 60 before the Honorable
| William. C. Pate, sitting without a jury, on July 26, 2005 through August 1,
2005 Plamuﬁ VALERIE O’SULLIVAN a private citizen in her capacxty asa
pnvate attomey general under C C P. Secﬁon 1021.5, appeared by and through -
her attomeys, Kenncrson & Grant LLP, by Paul Kennerson, Esq Defendant

| CITY OF SAN DIEGO, a mumcmal entity, appeared by. and through its
‘attorneys, the Oﬁice of the Cxty Attomey, by Debbie Smith, Esq Defcndant
STATE OF CALIFORNIA, actmg by and through the STATE LANDS .-
COMMISSION d1d not appear, havmg stipulated to be bound by any Judgment
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1.

~ Evidence was received both tesﬁrnonial and documentary. Atthe
conclusion of trial, the Court requested counsel to submit statements of -
argument regarding the Iegal and factual issues raised during the course of the
trial. Upon receipt of these statements, the Court took the matter under
submission to conszder the eontents of each, together Wlth the ewdence

reeewed On August 25, 2005, the Court 1ssued its Tentative Statement of

| 'Decision and heard oral argument from counsel on August 26, 200:: Upon

hearing oral argument the Court issued 1ts Final Statement of Demsmn‘

' The Court havmg made its Statement of Decision, whzch has been _
31g11ed and filed and Wthh is attached to this Judgment as Exh.lbxt A, hereby
orders that Judgment be entered in favor of Plamnﬁ' as follows: '

MEN
o

" 13

16

L7

18

- 10
C20

21

24

-

- 1 Plamtlﬁ‘ shall have judgment agamst Defendant Cltv of San Dl_go _

on her elazm of breach of trust.
a.. . Plamnff shall have judgment against Defendant Clty of San Dlego

.5 |1o8 her claim for breach of ﬁduc:lary duty. .

3. Plaintiff shall have _;udgment against Defendant Clty of San D1ego

on her request for. deelaratory relief as set forth in Exhibit A; and the Court

orders the fo}lomng injunctive reher
4, Defendant C1ty of San Diego 15 ordered to employ all reasonable

rneans to restore the Chﬂdren s Pool to its 1941 oondrnon by removmg the

'sand build-up and further to reduce the level of water contamma’non in'the .

Chﬂdren s Pool to levels certified by the County of San Diego as bemg safe for

'huma_ns
o |

9 The Court will maintain Junsdrcnon to oversee comphance with

. || this order This order shall be fully comphed with no later’ than; sn:‘(ﬁ) months
L 28

after the date t]:ns order i is 1ssued The Clty is directed to filea report with the

' Court no later than sixty (60) days following entty of ttns order,. setting forth

What steps it has undertaken and intends to undertake to eomply mth 'dns

order
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of $
Dated: @(‘)! 17[ , 2005

Judge of the Supenor Court '
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